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g 3r9le 37gr viz (Order-In-Appeal No.): AHM-EXCUS-002-APP-393-17-18

~(Date): 28-Mar-2018 ~ ~ c3I'~(Dateofissue): __-:-----,-----,--:-­
fr 3arr in, 3nrzgeart) arrRa 9//el6
Passed by Shri Uma Shanker, Commissioner (Appeals)

T 3TI, ks4tzr 3Ia rea, (Gis-VI, 3#I4I 3, 31rgnIz Tr srt
a 3n?er if@aina fa

Arising out of Order-In-Original No SD-06/04/AC/P Das/17-18 Dated: 25/05/2017
issued by: Assistant Commissioner Central Excise (Div-VI), Ahmedabad North

cf .:tt4"1c>1ctkl~/t;:1klcmf1 cfif c=rra=r ™ 'ClctT (Name & Address of the Appellant/Respondent)

Mis P.Das Infrastructure

al{ calf zr 3r4tr 3er 3riar 3gara nar at a sr 3nr h ufa zrnfff fr
a4T¢a ala 3f@part at 3l1fR.f m~a;,ur 3r7a Ir a Paar ? ]

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

3:rRc, mcoR' nrgetarur 3rrlacr : .
Revision application to Government of India:

(l) (en) (G) #4tr z5en era 3rf@1fr# 1994 cfl'r w 31 flt aarr a mlai h mt ii qi ear
qi)' 3(1'-'qffi h rzra urn h 3iauia gr)arr 3ma 3r&ft era, 9Ta 'fficnR, fcm ~,~
fcTa:rm, 'ii'!'~ ~,~ '8rq 8Wc, , "fiw; "JffclT , ~~-11 ooo I cfil" ~ ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) <Tfu a:rrc>f #6 zif h ma i sa rf nra f@a#t a:i5R<JTR m 3-fc=<r chH~lil ;i:1- m fcli--m
~~~a-i5(,(J II{ ;i:1- a:rrc>f ~ aTcf §°Q' "JffclT 'cR', <l"T fcITTfl" a:isHJ II { <l"T a=isR 'cR' "Eflt %~ cfl({~ lil

'cR' m fan@aisra a zt mm RR ,fan h lua gel
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods; exported outside India export to Nepal or Bhutan, without payment of
duty.

3fFcr:r \:lc'lllGrl cBl" \3"~~ cB"-~ cB" ~ \rJ1" ~ ~ ~ cBl" ~ ~ 3ITT ~ ~ W ~
tfRT ~~ grf@a ngaa, srft cB" "[RT trrftcT cIT x,i:m 1N <IT~# fcmr~ (-;:f.2) 1998
tfRT 109 "[RT~- fcp-q" 7fq 61"1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ \:lct11G+~ (3rcfu;r) Pilp-11c1C>1"i. 2001 cB" ~ 9 cB" 3W@ FctPim~ ™~ ~-8 #err~
#, ~ ~ a u srer hfa fa#ia -&rr -lffii a sf c-arr g r@a sr?gr at err-err
,Raf vrer fr 3daa fur ult afe1# rrr arar ~- cJJT j-Lc./.J~ft~ cf)" 3WRf tITTT 35-~ #
feifRa #t #grar vga # rr €tr-o ram at uf aft a)# a1Reg[

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

(2) Rfclisl.-i 3ml)ar # mer ui icsava card uq) ua a m c=rr m 200/- LJfR:r ~
cBl" \JJW 3iR uri vicar a va arr a snar zt cTT 1 ooo/- cBl° ffi 'T@R cBl° \JJW I

The revision application shall be accompanied by a fee ofRs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tar gyca, ta sqiaa zyea g hara or4t#tr +mrnf@aur # ™·3rcfu;r:.c...
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tr Gnd zye 3rf@fz1, 1944 cBl° tfRT 35-~/35-~ ~ 3Wffi:­
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
affaor qearia k if@r ft +ma v#tr zyca, 4; Ira ye g hara r@la urznf@raw
at fasts q)feare ala i. 3. 3fR. • ga, +{ fact at vi '
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(b)

(2)

/
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

Gcfd ~Rsiti qRzj G 2 (1) qj" # ~ ~ cB" m cBl" 3rfl, sr4tit a mm # var zyca, ta
Gar« yea vi hara sr@tr nrnf@raw (Rrbc) #t 4fa &tfr 4)f8at, 3srrar i cit-2o, q
##ea g1Rua q4rue, ?aruftu, 31Ina[a-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~ \ic'l!IG-i ~ (3rcfu;r) PllJ~lcJd'1, 2001 cBl° tfRT 6 cB" 3W@ >flF-:I" ~--q--3 ll frrmfur fcp-q" -~
3r4it1 =muff@rat al r{ arfl cB" ~- 3rcfu;r fcp-q- 7fq 3lmT ct)-. 'cfR 4fit Rea usi snr yea
cBl" Tff1T, &!:IM cBl" TfT1T 3JR C'fl1TlfT TIT 54fir nT; 5 Gld ZIT3}# t cfITT ~ 1000/- IJfR:r ~
~l \i'l6T~~ct)- Tfr1T, &!:IM cBl° Tfr1T 31N C'fl1TlfT 7fllT ~-~ 5 C1Rsf <IT 50 ;~ cTT
4; 5000/- 6) hr#t @tft I \i'l6T ~~~ Tfr1T, &!:IM cBl" 1TI1f 31N WTTllT 7fllT / .:-\ :\~t~-9
arr nwrh vnrar 3 asi sf 1oooo/- #h w#l fh1 #1 #l ««sr«ferpg,nj##"2.i;j}!
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atfhia aa rue # q i viier #l Gr?ht zuIr en #a fcITT:rr fa v14Ra &ta a #as at
WRm "cfiT "ITT Guzia Irzn@rawr at fl fer ?t

The appeal to the Appellate Tribu□al sball be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 arid shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty I penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) zurnrcru yens sf@e,fr «or7o zurt vigitfer #t or{fr--1 cB" 3@<@ frrmfu=r fcp"q~ \jcffi"~ <TT
Te 3rr?gr zrsnfenf fvfu nf@rant # arr i u@ta t ya 4fa 1:fx 5.6.so ha at 1arr ye£

( fee «a star afer
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sa sit iif@r mrai at PJzj-;jOj ffl cf@ Raif at sit ft anr araffa fast uar & uit v#hr ze,
$tm Gr<a ggca vivar srfl#tr nzn@rawr (arufRef@) fr, 1982 if ~· t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982°.

0

(6) flt yea, €tu urea zgc vi hara 3r4l#tr nrenfeasw (Rrez), a uR 3r4hat m
aacr#ia(Demand)g is (Penalty) "cfiT io%~~~~~I~.~~~ 10 elm$
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hc4tar3nrz ra3k taraa3iraia, enf@star "a4carfr iw"(DutyDemanded) ­
.:)

(i) (Section) is 1D h aza fffRr1fr,
(ii) fernarr±dz3szfr if@r;
(iii) hcrd#fezfrii a#err 6hr+a eruf?r.
rsqasrmr 'ifr3r4'szq srm #stqai, sr4hr' ifra avafza gr amfrrarnrk.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act,· 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the CenvatCredit Rules.

rrsgr sasr # w arr nfrwr #r mar s«i yr srrar rear r svs Rafap)-4i#ii'krc
ef,~ ~~ c);- 10~~ q"{', 3ITT' ~ ~- GU"s ~ctlRcl '{lT 'cl"il" ~ c);- 10% mrar.r, tJ"{ i:fi)" '51T {t.$ffi,:r·· ( .·. -~i'\__,._ /,'. ., .,, ,\ .,, .,, 4":" $ %.A

~ \ . . . !i (' --~~ . :! .,q
in view of ab@ye, an appeal against this order shall lie before the Tribunal on pay@iept gf19%/5 g.
of the duty der,nanded Where duty or duty and penalty are in dispute, or penalty, VlfA~F.~1~~tW_,[r1
alon.eJ_sin ..c;li1t:>ute." ~/
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F.No.V2{STC}106/North/Appeals/17-18

ORDER-IN-APPEAL

M/s P. Das Infrastructure, B-08, Sardar Patel Mall, Near diamond Mill, Niko!"

gam Road, Ahmedabad (hereinafter referred to as 'the appellant'), was engaged in

providing taxable services classifiable under "construction service other than
residential complex"; "Construction of residential complex", "Works Contract",
"Goods transport Agency" and Other Taxable services. Inquiry was carried out on
the basis of information when it was revealed that the appellant had availed exemption

benefit under notification no.25/2012 dated 20/06/2012 that pertained to Works contract

service provided to Government Authority i.e to an authority or a board or any other

body either set up by an Act or Parliament or s State Legislature or established by
government, with 90 per cent or more participation by way of equity or control, to carry

out any function entrusted to a municipality under article 243W of the constitution. As

the appellant had not paid proper service tax a show cause notice F.No.SD-06/04­

19/O&A/P das/16-17 dated 19/12/2016 (hereinafter 'the SCN') was issued demanding

Service Tax amounting to Rs.33,70,587/- for the year 2011-12 to 2013-14 under section

73(1) read with Section 68 of the Finance Act, 1994 with proposal to appropriate the 0
amount of Rs.33,70,587/- paid by the appellant; demanding interest under Section 75 of

the Finance Act, 1994 with proposal to appropriate the amounts paid by the appellant

towards interest and proposing to impose penalty on the appellant under Section 77 and

Section 78 of the Finance Act, 1994. The SCN was adjudicated vide the impugned

order where the demand of Rs.30,15,262/- has been confirmed under section 73(1) of

the fiance Act, 1994 along with interest and a penalty of Rs.30,15,262/- under section
78 and a penalty of Rs.72,100/- under section 70 of the Finance Act, 1994 was

imposed on the appellant.

2. Aggrieved by the impugned order, the appellant has filed appeal, chiefly, on the

grounds that the adjudicating authority had erred in law by invoking extended period as
there was no suppression of income; erred in imposing penalty under section 78(10 of 0
the Finance Act, 1994 and erred in keeping contradictory reliance in the case of Megha

Engineering & Infrastructure Ltd.

3. The appellant has also filed an application for Condonation of delay citing the
main reason as the levy of G.S.T. from 01/07/2017 that resulted in business pressure

and that the working partner was suffering from health issues unable to business related

tasks. ·

4. Personal hearing was held on 28/03/2018. Shri Kunal V. Desai, C.A. appeared

for personal hearing. The learned C.A. reiterated the grounds of appeal. The delay in

filing appeal is of 183 days.

s]have carefully gone through the contents of the impugned order as well as the

/1 _ -grounds of~p:eal filed by the appellant At the _outset, on considering the con.~."~7~,~
{' ot delay application fled by the appellant, t us seen that the mpugned of$%F %pg] {asrs»rs or-es s oressere»- cs«oral"$;"%4j

--~ ~~
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...
06/02/2018. This is an appeal filed under Section 85 of the Finance Act, 1994. The time
period stipulated for filing appeal and the timeperiod allowed to Commissioner

(Appeals) for condonation of delay under section 85 (3A) of the Finance Act, 1944 is as

follows:

" Section 85 (3A) An appeal shall be presented within two months from the date
of receipt of the decision or order of such adjudicating authority, made on and after the
Finance Bill, 2012 receives the assent of the President, relating to service tax, interest or
penalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied
that the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period of two months, allow it to be presented within a further period of one
month.";

Thus under Section 85 (3A) of the Finance Act, 1994, an appeal with Commissioner

(Appeals) has to be preferred within 2 months of the communication of an order and the

Commissioner (Appeals) is allowed to condone delay of one month. In the present case

O we delay is of 183 days, i.e. six months, which is clearly beyond the scope of

condonation allowed under Section 85 (3A) of the Finance Act, 1994. Accordingly, I am

constrained to reject the appeal on limitation without going into the merit of the case.

The appeal is rejected on limitation.

6. 3r 4traai aarr a# sta 3tr ar fqzrl 3qta aha a fanr star el
The appeal filed by the appellant stands disposed of in the above terms.

21a1
(3mr gia)

31gad
a.tz a (3rfer)

Date: 281 03 /2018

#
.%ls
Superintendent,
Central Tax (Appeals),
Ahmedabad.

By R.P.A.D.

To
M/s P. Das Infrastructure,
B-8, third Floor, Sardar Patel Mall,
Near diamond Mill, Niko! Garn Road,
Nikol, Ahmedabad - 382 350.

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C / D.C., C.G.S.T Division: 11, (Naroda Road), Ahmedabad (North).

• _5.Guard File.
V"" 6. P.A.
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